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Dean predicts RFRA to be upheld by High Court
From the Dean's desk
By Edward McGlynn Gaffney, Jr.
Dean, Valparaiso University School of Law
Brendan Maher and Steve Duckett
reported in the last issue of The Forum
that I predicted the outcome of a case in
the Supreme Court this Term with
greater confidence before than after the
oral argument we attended last month.
But they didn't tell you why I am pretty
sure that the Court will sustain the
Religious Freedom Restoration Act
(RFRA). So, here's why.
Perhaps the single most valuable
thing to know about appellate advocacy
is the importance of formulating the
question presented to an appellate court
for review. For example, if I asked
whether the government may keep
Catholics from attending Mass, I am
pretty sure that all of you would answer
"of course not." The answer to this question could be "yes" only if the government in question were the Crown in
Elizabethan England, the Protector of the
Commonwealth in Cromwellian

England, or the Party in the former
Soviet Union. But in our constitutional
republic the answer should be an emphatic, resounding "no." If religious freedom
means anything at all, it must mean that
we, the people, are free to worship God
according to the dictates of conscience.
Yet this very question has become problematic in City of Boerne v. Flores.
The city has not passed a municipal
ordinance targeting Catholics for discriminatory treatment, nor has it expressly forbidden anyone from taking part in
the Eucharist. But the city has insisted
that its ordinance creating a historic district gives it - and not the Archbishop
of San Antonio - the power to control
the architecture of an early twentiethcentury "mission revival" parish .
Archbishop Flores wants to tear down
the existing structure to erect a larger
church on the site to accommodate a
rapidly growing Catholic population.
Thus the effect of the city's policy is to
deprive many Catholics in this city of the
opportunity of participating in the Mass .

What should on the face of it be an
easy question has been made problematic
because the Court itself made a serious
mistake in 1990 when it ruled in
Employment Division v. Smith that the
Free Exercise Clause of the first amendment does not require governments to
accommodate religious conduct in conflict with laws that appear to be neutral,
nondiscriminatory, and generally applicable to all. In the wake of Smith,
Congress held hearings, documented several outlandish instances of violations of
religious freedom stemming from laws of
general applicability, and then enacted
RFRA, with broad bipartisan support
(unanimous in the House, 97-3 in the
Senate).
No appellate court has ever found
RFRA unconstitutional, but the city has
presented three questions about the constitutionality of RFRA to the S~preme
Court. First, does RFRA exceed the
power of Congress to enact appropriate
legislation to enforce the requirements of
liberty and equality in the fourteenth
amendment? Second, does RFRA violate the doctrine of separation of powers
by attempting to override the Court's

decision in Smith about the scope of the
Free Exercise Clause? Third, does
RFRA violate the Establishment Clause
by privileging religion over other expressions of conscience? At the oral argument some of the Justices gave the
impression that the case is a hard one,
but none of the city's three questions is
particularly difficult.
First, RFRA is well within the plain
meaning of section five of the fourteenth
amendment, which reads: "The Congress
shall have power to enforce, by appropriate legislation, the provisions of this article." Counsel for the city, Marci
Hamilton, urged at oral argument that the
Court should invalidate RFRA on the
ground that it is not "appropriate" legislation, but a "hostile takeover of the first
amendment." This extravagant view
completely overlooks the most basic
understanding of the Bill of Rights as a
document securing liberty by limiting
governmental power, as well as the role
assigned to the legislative and executive
branches in safeguarding constitutional
rights. If the political branches concur in
curbing the power of governmental regucontinued on Page 6, see RFRA

Musical based on book by VU
Professor to be performed
VU News Bureau
The first fully-staged performance of The Book of the Dun
Cow begins April 18 at Valparaiso University ' s Center for the
Arts. The performances mark a new level of collaborative
effort between university performing arts staff and students,
and American theater professionals. The new musical by
Mark St. Germain and Randy Courts is based on the 1980
National Book Award-winning book, The Book of the Dun
Cow, by VU' s Walter Wangerin Jr., Emil and Elfrieda
Jochum Professor at the university.
Prof. John Steven Paul, chair of the department of theater
and television arts, will direct the musical, and Prof. Jeffrey
Doebler, of the department of music, will provide musical
direction. Los Angeles actor Scott Waara, who won a Tony
Award for his performance in the 1992 revival of The Most
Happy Fella, will play the lead role, and Wangerin will provide narration.
The production transports the audience to a time long ago
when the earth revolved around the sun and the animals could
speak. In those days, God had entrusted the protection of the
earth to the animals, including the rooster Chauntecleer, his
beautiful mate Pertelote, and the faithful and humble dog

Mundo Cani. The animals come into deadly conflict with the
evil Wyrm, who lurks under the earth, and his offspring,
Cockatrice. The musical, with music and lyrics by Courts
and book and lyrics by St. Germain, was developed at the
New Harmony Project in New Harmony, IN, in May and June
1996. Wangerin then invited the TTV A department to give
the work its first full production.
"The story truly has mythic power but it is also fun, and
will be entertaining for audiences of all ages," s~id Paul. This
is a rare opportunity for VU theater and music students to be
part of a developmental process that may w~ll culminate on
Broadway or in Hollywood. And having Scott Waara here to
re-create the role that he created at New Harmony is tremendously exciting."
Wangerin, commenting on the project, said, "I always
take a deep delight in seeing what art produces when two genres come together and create a third thing between them- in
this case , a novel joining with the tempered power and
rhythm of a musical. Both Mark [St. Germain] and Randy
[Courts] honored The Book of the Dun Cow. They did not
slavishly reproduce it. The event will be old and altogether
new - both at once."
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... BUT I AIN'T NEVER

SHAKEN DOWN NOBODY

AND I DONE NOTHlN'
ILL~GAL. SEE.: ...

Please feel free to contact
The Forum with any concerns
or comments.
The opinions expressed in The Forum
are those of the authors and do not neeessarily represent the views of The
Forum staff, Valparaiso University, the
School of Law, its faculty, students, or
the administrative staff. The Forum
was established in 1969 as a student
organization, and is not a committee of
the S~A. _The Editor reserves the right
to edtt articles for punctuation, gram~ar, brevity, good taste, accuracy, and
hbel. We are under no obligation to
print anything we receive. The Forum
is published bi-weekly during the academic year.
Copyright© 1997, The Forum.
All rights reserved.
To the glory of God.
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Partial-birth abortion debate dishonest
By Charles Krauthammer
Washington Post Writer's Group
Even by Washington standards, the
debate on partial-birth abortion has been
remarkably dishonest.
First, there were the phony facts
spun by opponents of the ban on partialbirth abortion. For months, they had
been claiming that this grotesque procedure occurs (I) very rarely, perhaps only
500 times a year in the United States,
(2) only in cases of severe fetal abnormality, and (3) to save the life or the
health of the mother.
These claims are false. The deception received enormous attention when
Ron Fitzsimmons, an abortion-rights
advocate, admitted that he had "lied
through his teeth" in making up facts
about the number of and rationale for
partial-birth abortions.
The number of cases is many times
higher- in the multiple thousands. And
the majority of cases involve healthy
mothers aborting perfectly healthy
babies. As a doctor at a New Jersey clinic that performs (by its own doctors' estimate) at least l ,500 partial-birth abortions a year told the Bergen Record:
"Most are for elective, not medical, reasons: people who didn't realize, or didn't
care, how far along they were."
Yet when confronted with these
falsehoods, pro-abortion advocates are
aggressively unapologetic. Numbers are
a "tactic to distract Congress," charges
Vicki Saporta, executive director of the
National Abortion Federation. "The
numbers don't matter." Well, sure, now

that hers have been exposed as false and
the new ones are inconvenient to her

"Clinton seems to think
that unless you pull the baby
out feet first leaving in just
the head, jam a sharp scissors into the baby s skull to
crack it open, suck out the
brains, collapse the skull
and deliver what is left this is partial-birth abortion
- you cannot preserve the
future fertility of the mother.
This is utter nonsense. "

case.
Then, the defenders of partial-birth
abortion - led by President Clinton repaired to their fall-back position: the
heart-tugging claim that they are merely
protecting a small number of women
who, in Clinton's words, would be "eviscerated" and their bodies "ripped . . . to
shreds and you could never have another
baby" if they did not have this procedure.
At his nationally televised press conference last Friday, Clinton explained
why this is so: "These women, among
other things, cannot preserve the ability
to have further children unless the enormity - the enormous size - of the
baby's head is reduced before being

extracted from their bodies."
Dr. Clinton is presumably talking
about hydrocephalus, a condition in
which an excess of fluid on the baby's
brain creates an enlarged skull that presumably would damage the mother's
cervix and birth canal if delivered normally.
Clinton seems to think that unless
you pull the baby out feet first leaving
in just the head, jam a sharp scissors
into the baby's skull to crack it open,
suck out the brains, collapse the skull
and deliver what is left - this is partial-birth abortion - you cannot preserve the future fertility of the mother.
This is utter nonsense. Clinton is
either seriously misinformed or stunningly cynical. A cursory talk with
obstetricians reveals that there are two
routine procedures for delivering a
hydrocephalic infant that involve none
of this barbarity. One is simply to tap
the excess (cerebral spinal) fluid (draw it
out by means of a small tube while the
baby is still in utero) to decompress
(reduce) the skull to more normal size
and deliver the baby alive. The other
alternative is Caesarean section.
Clinton rep~atedly insists that these
women, including five he paraded at his
ceremony vetoing the partial-birth abortion ban last year, had "no choice" but
partial-birth abortion. Why, even the
American College of Obstetricians and
Gynecologists, which supports Clinton's
veto, concedes that there are "no circumstances under which this procedure
would be the only option to save the life
of the mother and preserve the health of

1996 VUSL employment statistics released

the woman" - flatly contradicting
Clinton.
Moreover, not only is the partial-birth
procedure not the only option. It may be
a riskier option than conventional methods of delivery.
It is not hard to understand that
inserting a sharp scissors to penetrate the
baby's brain and collapse her skull risks
tearing the mother's uterus or cervix with
either the instrument or bone fragments
from the skull. Few laymen, however,
are aware that partial-birth abortion is
preceded by two days of inserting up to
25 dilators at one time into the mother's
cervix to stretch it open. That in itself
could very much compromise the cervix,
leaving it permanently incompetent,
unable to retain a baby in future pregnancies. In fact, one of the five women at
Clinton's veto ceremony had five miscarriages after her partial-birth abortion.
Why do any partial-birth abortions,
then? "The only possible advantage of
partial-birth abortion, if you can call it
that," Dr. Curtis Cook, a specialist in
high-risk obstetrics, observes mordantly,
"is that it guarantees a dead baby at time
of delivery."
Hyperbole? Dr. Martin Haskell, the
country's leading partial-birth abortion
practitioner, was asked (by American
Medical News) why he didn't just dilate
the woman's uterus a little bit more and
allow a live baby to come out. Answer:
"The point is here you're attempting to
do an abortion . . . not to see how do I
manipulate the situation so that I get a
live birth instead."
We mustn't have that.

Wetj!'me

Stuuc,nts!
By Gail Peshel
Director of Career Services
I thought you might be interested in learning how Valpo's
Class of 1996 fared in finding employment. Each year the
graduating class is surveyed in late April and then a final survey is mailed six months after graduation. Although this final
survey is sent to all recent graduates in November, not everyone responds promptly. By the beginning of February, we concluded our telephone campaign and had contacted as many of
the Class of 1996 as we possibly could. We have heard from
151 of the 166 graduates, and the responses from that survey
have been compiled. I'd like to share some of the findings
with you.
89% of the class is employed and one graduate is not seeking employment.
3 graduates went on to obtain an advanced degree.
57% of the class entered private practice.
7 graduates joined firms with over 50 lawyers
9 graduates joined firms with 11-49 lawyers
53 graduates joined firms with 2-10 lawyers
5 opened their own offices
14% of the class joined federal or state government agencies.
18% joined businesses.
7% are clerking for a judge :...__ at the federal or state level.
3% joined academic institutions.
1% joined the Army Judge Advocate General Corps.
Graduates are working in 19 states plus D.C., with the

majority in the Midwest. The states are:
Indiana; Washington, D.C.; Arizona; Illinois; New
Hampshire; California; Michigan; New York; Colorado;
Wisconsin; Massachusetts; Georgia; Minnesota; Virginia;
Texas; Missouri; Maryland; Louisiana; Idaho; Alaska.

'Hit Ofkr ~ '11illn t1
flniqw'l»illi118 ~rience
Study_with yourpoup in
our pnvate meetinJ room ...
Relu by our front window
with a cup of fresh coffee,

+
+

espresso or cappuccino...

Only 57 graduates reported salaries. Because of the low
number, the salary ranges this year may not be indicative of the
true ranges. Salaries ranged from $24,700 to $72,000.
Regardless of how many graduates report, salaries always vary
depending on the type of practice.
Law Firms
with 2-10 attorneys:
with 11-25 attorneys:
with over 50 attorneys
Judicial Clerkships
Prosecution
Military

$25,000 to $50,000
$30,000 to $58,000
$54,000 to $72,000
$26,500 to $40,000
$24,700 to $37,000
$34,000

Please consider this an encouragement to complete an
employment questionnaire. Our responses to employment
questions are only as good as the data provided by the current
students. Next year's entering class will be interested in learning summer employment statistics from this year's IL's; the
Class of 1999 will be interested in learning about second-summer job-search successes, and the Class of 1998 will be interested in learning what types of positions were accepted by the
graduating class. Better accuracy is attained when everyone
answers questionnaires - our statistics can then be based
on responses from everyone in each class.

+ homemade
Enjoy one of Elena's
desserts...

+ dozen
Choose &om mo~ than a
Spanish appetizers...

+ ofSelect
from three varieties
homemade soup daily .•.

+ Do IUDCh lor under $5
+ wine
Celebrate with a beer.
or homemade sangria...

+ 15% off meals with V.U. I.D.

Dean Cichowski promoted
Forum News Report

mending this promotion and that the

in VUSL, Curt Cichowski has been
promoted to the rank of Associate
Dean for Administration.

Provost and President of the University
quickly accepted this recommendation.

WLSA is sponsoring three events
in the next two weeks. They include a
self-defense course, a movie "Calling
the Ghosts" about rape of two women
in the legal profession in Bosnia, and a
speaker on rape. All three are free and

Book of the Dun Cow
continued from page I

There will be six performances:
Friday, April 18, 8:00 PM; Saturday,

55. \1o,·il'
58. Snuggle
61. America (abbr.)
61. Liken('ss

I know that I speak for the entire facul-

64. Snakelike fish
65. Friend
66. Claw
67. \1ale sheep
DOW~

1. Toward (~aut.)
2. Promise ro pay
3. Of the teeth
4. Land measure
5. Demise
6. Eastern state (abbr.)
7. Pertaining to (suffix)
8. Pitfall
9. Physician
10. Direction (abbr.)
1I. Each
16. Compact
18. ~umbers (abbr.)
10. Bale contents
22. Blc1ck
13. Verandah (Ha~aiian)
15. \tales
27. Foundation
18. Brief quarrels
30. Appendage
32. Da~ of week (abbr.)
36. Rodent
3M. Festivals
~I. Vertebral
·B. Tap gently
45. \1idpoint
47. E\cr (poetic)
49. Gc1mc
52. Erupt
5~. 13-~ car:old
55. Drinking \·essel
56. Book of Bible (abbr.)
57. Doctor's group (abbr.)
59. \1ead~w
60. Tree
63. Capone

ty in extending best wishes and deep
gratitude to Curt for his long years of
faithful service to the School of Law."

Woinen's History Month activities
By Marianne Manheim
Staff Writer

ACROSS
1. Help
4. Confess
9. Dependent (abbr.)
12. Enem~
13. Hardwood tree
14. Low number
15. Arctic treeless area
17. Warrior with weapon
19. Hard enamel
21. Kettle
12. Dash
2-'. Pig meat
26. Cries
29. Lightweight wood
31. AffirmatiH
33. Knock
34. Preposition
35. \tistake
37. Annoy
39. Without date (Librar:y.
Latin)
40. Airport code in Bahamas
42. Atlas
-'3. Implied
46. Interjection of dismay
48. Flap
SO. ~ut as much
51. Anger
55. Giant

Dean Gaffney. "I am delighted that the
faculty adopted a resolution recom-

After nearly fifteen years of service

"Curt is one of the ablest and
friendliest administrators I have ever
served with in higher education," said
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open to anyone interested. Schedule of
events will be posted around the law
school and at the WLSA Board (the
first student association board you hit
upon entering the law school). Also,
check out the library display that was
prepared for Women's History Month
the next time you enter the library.

April 19, 8:00 PM; Sunday, April 20,
7:00PM; Friday, April 25, 8:00 PM;
Saturday, April 26, 8:00 PM; and
Sunday, April 27, 7:00PM.

The M&M challenge
By Malini Goel and Marianne Manheim
Staff Columnists
Welcome to the second annual
Malini and Marianne Word Challenge-Also Known As -- An excellent way to
waste time! Hint- remember in the
beginning of your law school career you
purchased a Black's Law Dictionary,
now's your chance to dust it off and use
it! Throw responses in lockers 123 or
248 and win a prize of M&Ms.
Who is the Gentleman Usher of
Black-Rod?
Translate C'est le crime qui fait la
honte, et non pas l'echafuad?
What is eleemosyna regis?
Hav~ you ever been involved 10
exceptio plurium concubentium?
Do you know what bissextile is? (It

is not what you may think it is!)
This one just makes sense: Qui
rationem in omnibus quaerunt rationem
subvertunt!
This should be the motto of DDI:
Qui peccat ebrius luat sobrius!
The people of (7.) go to the Tippling
house. Explain!
Everyone has heard this one:
Vigilantibus et non dormientibus jura
subveniunt!
And In honor of Feminist
Philosophy, Gynecocracy?
The word right below it in the dictionary is Gyves, what is it?
Ever read Jane Eyre, what does her
last name mean (also spelled eire)?
Thanks for playing. We hope it was
fun and educational. Don't forget to
hand in the answers.

Minority dissents
Agitation
By Bryan K. Bullock
Staff Columnist

If there is no struggle, there is no progress. Those
who profess to favor freedom and yet deprecate agitation
are men who want crops without plowing up the ground.
They want rain without thunder and lightening. They
want the ocean without the awful roar of its many waters.
Power concedes nothing without a demand.
Frederick Douglas, 1857.
Sometimes I reflect upon those eloquent and mighty
words spoken so long ago which yet retain their relevance
and insightfulness. I think of these words when I see
Jesse Jackson leading boycotts, forcing powerful corporations
to take a look in the mirror of the boardroom and count
the number of African Americans reflected there. I also
think of these words when I hear some of my white brothers declare in ultra-patriotic resonance, reminiscent of
Hitler's Germany, that they cannot stand idly by while
someone, usually someone black, criticizes their great
land.
This country and nobody in it is above reproof. But
that is not really the idea behind the protests of African
Americans concerning the inequalities in American society. We love this land just as much if not more than the
ultra-patriot. If that were not so, we would not have
fought in the Civil War, on the side of the North and the
South, with no true guarantee of being free no matter

RFRA
continued from Page 1

lation, that is not a "hostile takeover;" it
is an enhancement of liberty.
The history of the adoption of the
fourteenth amendment, moreover, clearly
supports two conclusions: (I) that the
appropriateness of legislation is better
left for elected legislators, not appointed
judges, to determine, and (2) that the
framers of this provision explicitly decided to give Congress broad authority to
protect against violations of religious liberty.
Governmental suppression of the
religious experience of AfricanAmericans and the persecution of
church-based abolitionist movements
were frequently mentioned by the sponsors of the fourteenth amendment. For
example, one supporter noted that southern states had "silenced every free pulpit
within [their] control, and debauched
thousands which ought to have been
independent."
Decades of recent cases construing
the enforcement power of Congress also
confirm the view that section five authorizes Congress to exercise its discretion
in determining whether and what legislation is needed to secure the guarantees of
the fourteenth amendment. For example,
in Lassiter v. Northampton County Bd. of
Elections ( 1959) the Court ruled unanimously that literacy tests for the franchise do not violate the equal protection
clause. In the Voting Rights Act of
1965, however, Congress prohibited the
use of literacy tests to prevent persons
educated in non-English-speaking (primarily Puerto Rican) schools from voting. The Court promptly sustained this

which side won. We would not have fought in the First
and Second World Wars even though Nazi war criminals
were often treated with greater human dignity and respect
than black soldiers who still sat in the back of the bus,
were lynched in their uniforms and who, no matter what
rank they had on
their arms, still had to address white civilians as 'Sir.' We
love this country, the home of our forefathers and foremothers and that is why we hold her accountable for her
actions and inactions. Martin Luther King understood this
dynamic when he talked about the uncashed check that
America had written to black people.
The guilty, it seems, are always the first to yell and
yell the loudest. Whenever a black person holds a light to
the veil of equality and exposes the flaws in this society,
the ultra-patriot stands up, compelled by his duty to
uphold the sacredness of America and defend the Great
White Way, to let good God-fearing white folk know that
he won't let anyone insult their great institution. The
ultra-patriot charges all who dare to criticize this country
to get out, go somewhere else, leave, go back where you
came from (now THAT'S a democratic notion) ..... as if he
and his people are natives to this country. Everyone who
is not a so-called Native American (which is a imprecise
term) ought to leave if anyone should at all. Black folks
have always criticized their brothers and sisters. We call
this tough love. We criticize in order to make each other
straighten up, because we love each other. Those whom
we allow to be wrong are those who we don't love. Many
of us who are Christian even love the ultra-patriot
although we pity his blissful ignorance.
Mr. Douglas was right. People like the ultra-patriots
don't want progress, they want the status quo. They are
satisfied that things are good for them and to hell with
everyone else. Agitators are not people who are trying to
usurp the government or overthrow the nation. They are
people who want this nation to be better, to live up to its-

legislation in Katzenbach v. Morgan
( 1966), thus confirming that the
Congress may enact rules broader than
those which the judiciary thinks are
required on its interpretation of the constitution.
Another example of laws enacted
under the enforcement power are a series
of civil rights statutes responding to a
narrow judicial rule that constitutional
rights are secure only against intentional
or deliberate discrimination. In these
laws Congress has required a plaintiff
only to demonstrate that an employment
practice has a discrimin~tory effect or
result before shifting the burden of proof
to a governmental employer. RFRA is
closely analogous. Like these statutes,
RFRA eases the burden of plaintiffs
claiming a violation of religious freedom,
requiring them only to show a discriminatory impact or effect and then requiring the government to justify its regulation of religious beliefs or practices. If
the Court invalidates RFRA, it will
undermine the validity of decades of civil
rights legislation upon which the Court
has never cast the slightest shadow of a
doubt.
The city's second argument is a rerun
of its first argument, but dressed up as a
violation of separation of powers. First
the city misunderstands the text, the history surrounding section five, and the
case law interpreting it. Then the city
imagines that if Congress were to behave
in a way that the text, the history and the
cases actually call for, that would erode
the independence of the judiciary. The
city invokes the venerable case of
Marbury v. Madison, the 1803 ruling that
established the power of the judiciary to
nullify legislation inconsistent with the
constitution. But RFRA will not cause

creed: "We hold these truths to be self-evident, that all
men are created equal." The ultra-patriots of the world are
not the movers and shakers in American society, they are
the immobile barriers to true progress. They want
America to be great without the work it takes to achieve
greatness. They think America is all that it can be because
all is well for them. They are idealistic, ignorant, unrealists who refuse to accept the fact that the issues of race
and gender and class and
poverty are at the heart of the problems of this country and
may very well tear it apart. Rather than addressing these
issues in a meaningful way, the ultra-patriots bomb buildings and blame the victims while holding fast to their
cowardly lopsided perverted view of the world like a silly
little boy putting his finger in the wall of progress hoping
to stop the flood of revolution. These are the people that
would have killed King and imprisoned Mandela.
How far would we have come as a nation without agitators like Martin, Malcolm, DuBois, Marshall and the
whole Civil Rights Movement with all of the people,
black and white, who criticized, blamed, chastised, condemned and even denounced this nation in order to make
it wake up, take the blinders off and look at itself squarely
and truthfully? As for me, I'll take the growing pains that
accompany progress. I will defend this nation as quickly
and as vigorously as I criticize it. I know that self-scrutiny
is not treason and self-examination is not disloyalty .
Since I love freedom, I am not afraid of agitation or agitators. I am willing to plow the often unpleasant, hard
ground that represents the closed-mindedness of many of
my fellow Americans, in order to reap the harvest of
understanding. Neither am I afraid of the horrible thunder
and lightening because I desire the life-giving rain ... and I
will demand all, possibly risk all, knocking the ultra-patriots, the obstinate, the weak of heart and anyone else who's
happy with the status quo on their behinds in order to
make this nation the nation it ought to be.

the institution of judicial review to crumble. The judges can establish a constitutional floor beneath which no official
may go. But the coordinate and independent political branches of the federal
government may erect higher standards
or set stricter limits on their own power.
In any event, members of Congress
expressly disavowed any effort to review
or reverse the Smith decision. Smith still
governs in cases of intentional discrimination against a particular religion, as the
Court noted in 1993 when it unanimously
struck down ordinances in which a city
in south Florida had clearly targeted
practices of the Santeria religion. Thus
RFRA no more "reversed" Smith than the
Voting Rights Act "reversed" Lassiter.
In both instances, Congress responded to
a judicial decision by affording greater
statutory protection than the Court found
necessary under the constitution. As
Professor Douglas Laycock argued in his
brief for Archbishop Flores, "Liberty is
most secure when all three branches have
independent power to protect it; this is
why Congress can expand but not contract the scope of Fourteenth Amendment
liberties."
It is not easy to take seriously the
city's third argument: that RFRA is an
establishment of religion. This view
proves both too little and too much. It
proves too little because the Court can
always construe the term "religion" to
include "other expressions of conscience," as it did, for example, in the
draft cases during the Vietnam War. But
more ominously, the city's argument
proves far too much. To argue that any
accommodation of religion constitutes an
impermissible establishment of religion
effectively eliminates the Free Exercise
Clause from the first amendment. And it

does so in a complete reversal of the historic purpose of disestablishing religion:
to protect voluntary or free exercise of
religion in the republic by guaranteeing
that the government would have no
power to coerce the beliefs or practices
of any particular religion.
The Court has repeatedly rejected the
notion that statutes exempting religiously
motivated conduct from burdensome regulation, as RFRA does, violate the
Establishment Clause. RFRA has none
of the typical attributes of an impermissible establishment; it neither confers a
benefit such as a governmental subsidy
nor imposes a burden or a penalty
unevenly on a particular religious community. It simply leaves some religious
conduct unregulated, when the government cannot identify a serious reason for
regulating it or when the government has
no less restrictive means of doing so.
RFRA reflects a powerful legislative
consensus that the government does not
need to regulate religion more stringently
than the statute provides. In doing so,
RFRA does not advance any particular
religion; it advances religious freedom .
And that is not an establishment of religion.
It would be especially odd for the
Co~rt to nullify RFRA as an establishment of religion, for the text of the
statute expressly states that it does not
"affect, interpret, or in any way address
that portion of the First Amendment prohibiting laws respecting an establishment
of religion."
The Court should reject all three of
the city's arguments, and it should sustain RFRA as a legitimate exercise of
congressional power to enforce the first
of our civil liberties, religious freedom.

Career

ALASKA
Law
Clerk/Extern-The
Criminal Division of Alaska
Dept. of Law has spring, summer, and fall intern and extern
positions available for second
and third year students who
have completed at least onehalf of the course work required
for a law degree are eligible for
a "legal intern permit" under
Alaska Bar Rule 44. The program includes round-trip airfare, but will not offer salaries
or stipends. Send a resume,
writing sample, law school
transcript and three letters of
reference to: Cynthia M. Hora,
Deputy Atty. General, Dept. of
Law Criminal Division, 123 4th
St., Dimond Courthouse, Room
717, PO Box 110300, Juneau,
AK 99811. Phone: (907)4653428. Deadline: For Fall-July
15, and for winter-Oct. 31.
CALIFORNIA, SAN DIEGO
Internship for 2L's and 3L's
interested in working with the
Criminal Division of the· U.S.
Attorney, U.S. Dept. of Justice,
Southern District of Caiifornia.
Strong research and writing
skills are necessary. Interested
students should call the contact
person at (619)557-5356 for
further information. Students
will be asked to submit a writing sample, resume and official
transcript. Contact: Judy
Feigin, Senior Legal Counsel;
US A tty, Southern District of
California: San Diego County
Office; Federal Office Bldg.,
880 Front St, Rm. 6293; San
Diego, CA 92101-8893.
INDIANA. ELKHART
Law Clerk-Elkhart County
Superior Court I is seeking a
clerk to fill a permanent position A.S.A.P. Will be responsible for compiling legal research
and authoring rough draft opinions in specific cases. May be
required to perform as Court
Bailiff and assist with trials.
Qual: Must have completed a
J.D. or LL.B. Degree from an
accredited
law
school.
Licensure to practice law in the
State of Indiana is not required,
but individual is expected to be
scheduled to take the bar exam·
'
court or legal experience is preferred. Salary is dependent on
experience and qualifications
and offers full benefits.
DEADLINE:
March 15,
1997, before 3:30 p.m. Send
cover letter and resume to:
Elkhart County Personnel
Office; 117 North 2nd St.,
Goshen, IN
46526-3231.
Phone: 219/535-6725 or FAX:
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219/535 6750.
INDIANA. INDIANAPOLIS
Internship-the Office of the
United States Attorney,
Southern District of Indiana,
Indianapolis, is seeking interns
for its summer 1997 program.
Funding is available for two
paid internship positions.
Interns will work with Asst.
U.S. Attorneys in researching a
variety of criminal and civil
issues and drafting legal memoranda. Interns will also have
the opportunity to observe a
variety of federal court proceedings. Qual: The Office
prefers second or third year law
students with superior academic
qualifications. Knowledge of
federal jurisdiction and criminal
procedure would be a definite
advantage. Candidates are
required to successfully complete an FBI background check
prior to beginning the internship. The internship will last
approximately 10-12 weeks
from May/June through August.
Interns must be able to work
Monday through Friday
approximately 8:30 a.m. to 5
p.m. Interested candidates
should submit a current resume,
law school transcript and writing sample to: Judith A.
Stewart, U.S. Attorney, U.S.
Courthouse, 5th Fl-oor~ 46 'East
Ohio Street, Indianapolis, IN
46204. Applications must be
received no later than March
17, 1997.
INDIANA. SOUTH BEND
Summer Law Clerk-Needed
for firm in South Bend. Prefer
those who have completed second or third year. Forty (40)
hours per week. Please send
resume and transcripts to:
Philip
E.
Kalamaros,
Kalamaros & Associates, P.C.,
P.O. Box 4156, South Bend, IN
46634.
MINNESOTA, ST. PAUL
Law
Clerks-Minnesota
Supreme Court & the Court of
Appeals will hire a number of
law clerks for a single court
year beginning August 1, 1998
through July 31, 1999. These
are separate, but parallel,
recruiting processes. The
duties of the clerks are primarily to analyze and research the
cases on appeal. Qual: The
minimum academic requirement for application is enrollment as a second-year law student; graduation from an
accredited law school is
required to begin employment.
Professional skills and scholastic proficiency are both given
consideration. Strong writing
and research skills are essentials; writing for the law
review, for a law journal, or for

r.t

moot court is very helpful.
Personal interviews will be
scheduled in June 1997.
Complete an application form
(available in Car. Svcs. office)
and mail it to: Katherine
Hanson; Human Resource
Analyst; Minnesota Judicial
Center; 25 Constitution Ave.,
Room 130; St. Paul, MN
55155. DEADLINE: APRIL
21, 1997.
NEW YORK. NEW YORK
Internship available in the Dept.
or Office of the Secretariat.
(This program is not connected
with the recruitment for
employment at the U.N. The
Program consists of 2-month
periods throughout the year:
mid-January to mid-March,
early June to early August, and
mid-September
to
midNovember. Submit in duplicate
an application form (which can
be
obtained
from
the
Codrdinator of the Internship
Program, at the address listed
below, (212) 963-4437 plus a
resume, transcript, brief sample
of research work, and essay'
stating the purpose of the
internship. Applications should
be sent no earlier than 8 months
and no later than 6 months
before the start of the internship. Contact: Coordinator of
the Internship Program, Room
S-2580G, United Nations, New
York, NY 10017. DEADLINE: 6/30/97
OREGON. SALEM
Law Clerks-Oregon Supreme
Court & the Court of Appeals
will hire a number of law clerks
for a single court year beginning A~gust, 1998 through
July, I 999. These are separate,
but parallel, recruiting processes. Qual: The minimum academic requirement for application
is enrollment as a second-year
law student; J.D. degree from
an accredited law school.
Specific application information is available in the Career
Services Office. DEADLINE:
May 12, 1997.
WISCONSIN
Internship-Unpaid positions
available throughout the state
during the summer of 1997
with circuit and appellate
judges. Interested students
should forward a cover letter
'
resume, references, dates of
availability, and court or county
preferences, if any, to:
Kathleen Murphy, Deputy
Director of State Courts, Office
of Court Operations, II 0 East
Main Street, Suite 31S,
Madison, WI 53703. Phone:
(608)266-3121
or
Fax:
(608)267 -0911. DEADLINE:
5/15/97

Full-Time
Opportunities
CALIFORNIA. SAN JOSE
Litigation
AttorneyCommunity Legal Services
seeks attorney for litigation.
Qual: Prior legal experience in
the substantive areas of public
benefits and health preferred,
but not required. Spanish or
Asian speaking ability preferred. Salary range begins at
$27 ,000/year, DOE. Send
cover letter, resume and a writing sample to: Tamara Dahn,
Director, Community Legal
Services, Inc., 480 N. First St.,
Suite 202, P.O. Box 1840, San
Jose, CA 95109-1840.
FLORIDA. MIAMI
Attorneys-Legal Services of
·Greater Miami, Inc., a nonprofit
poverty law firm, seeks 3
entry-level attorneys and 1
experienced (3 years or more)
attorney for their Employment
and
Economic
Security
Division. They are also seeking
1 entry-level attorney and 1
experienced (3 yrs. or more)
attorney for their Housing
Division. Send cover letter
(with reference to which position you are applying for), and
resume to: Maria Soto, Deputy
Director,
LSGMI,
3000
Biscayne Blvd., Suite 500,
Miami, FL 33137.
INDIANA, ANGOLA
Solo Attorney-looking for a
new attorney or December
graduate to office share in a
busy law office. Plenty of
overflow work. Mail resume
to: Michelle A. Simmons, I 07
North Martha Street, Angola,
IN 46703 or call: 219/6659779.
INDIANA. INDIANAPOLIS
Associate
AttorneyDowntown law firm seeks
attorney with 0-4 years experience. Qual: Insurance defense
background preferred but not
required. Send resume and
salary requirements to: Hiring
Attorney, Sipe Pankow Rumely
& Behner, 225 N. Delaware St.,
Indianapolis, IN 46204-2137.
INDIANA. INDIANAPOLIS
Associate-Downtown law
firm is seeking a motivated
individual for an associate position. The associate must possess a strong demonstrated
interest in litigation or estate
planning. Potential associates
would also be in the top 1/3 of
their class or possess other significant law school or workrelated experience. Please send
cover letter noting areas of
interest, resume, transcript and

writing sample to: John C.
Green, Esquire, HUME SMITH
GEDDES GREEN & SIMMONS, LLP, 54 Monument
Circle,
Fourth
Floor,
Indianapolis, IN 46204.
INDIANA. MUNCIE
Attorney-3L with some connections to East Central Indiana
or an .interest in moving to
Muncie, Indiana to establish a
general practice is encouraged
to submit a resume to: Chris
M. Teagle, Law Office of Chris
M.
Teagle,
108
East
Washington St., Muncie, IN
47305. (Chris is a 1985 VUSL
grad).
INDIANA. SOUTH BEND
Attorney-Law firm in South
Bend with established and
respected concentrations in corporate and commercial law and
litigation seeks attorney with 05 years experience. Qual:
Indiana Bar required. Send
introductory letter and resume
to: Eugenia S. Schwartz,
Nickle & Piasecki, 205 W.
Jefferson Blvd., Suite 600,
South Bend, IN 4660 I.
MICHIGAN.
GRAND RAPIDS
Assistant U.S . Attorney-for
the Western District of
Michigan accepts applications
on an open, continuous basis.
Applications are active from
one year from the month of
receipt. The U .S. Attorney's
Office is a federal government
office within the Department of
Justice. Qual: Applicants must
be U.S. citizens and possess a
current license to practice law
in one o~ the states. The u.s.
Dept. of Justice is an equal
opportunity employer. Submit
cover letter & resume to:
Michael H. Dettmer, U.S.
Attorney, P.O. Box 208, Grand
Rapids, MI
49 501-0208-.
Phone: (616)456-2404 or Fax:
(616)456-2408.
OHIO, TOLEDO
Attorney-Advocates for Basic
Legal Equality seeks a housing
and community development
attorney to provide representation, solving legal problems of
the poor, and maintain good
relations with organizations and
client groups. Qual: Admitted
to the Ohio Bar or eligible to be
admitted, excellent legal and
communication skills, commitment, substantial litigation
experience. Send cover letter
and resume to:
Housing
Attorney Position (Special
Litigation and Support unit),
ABLE, 740 Spitzer Bldg.,
Toledo, OH 43604.
·
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West Bar Review's exclusive WEST WeeK~ course, Multistate substantive law lectures
and BarPassers® MBE workshops in "real audio" at www.lawschool.com.
At West Bar ReviewTM we know that when you're studying for the
bar exam, conserving time is a top priority. Now, in addition to
the hundreds ofWestBar lecture sites and video and audio-tape
listening facilities around the country, West students studying for
the july '97 bar exam can listen to any Multistate lecture anytime, anywhere. Making up a missed lecture or rehearing a
particular topic has never been more convenient. It's as close as
your home computer and it's available day or night - on your
schedule.
Enroll today in West Bar Review where we put technology to
the test to insure that you will perform the bestl

Please note: This service is available only to
West Bar Review July '97 enrollees with a
valid ID. Hardware requirements include
IBM-compatible or Macintosh computer
equipped with a sound card, minimum 14.4
Kbps modem and 4MB RAM. Students must
provide Internet service with web access and
are responsible for any charges incurred.

1-888-BAR EXAM

